
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sperry Owens, Inc.

for Redeterminatlon of a Deflciency or a Revision
of a Determination or a Refund of Corporatlon
Franchise Tax under Article 9A of the Tax Law for
the Years 1977 & L978.

AFFIDAVIT OF }IAILING

State of New York
County of Albany

Connie llagelund, belng duly sworn, deposes and says that ehe ls an
employee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the 29th day of June, 1983, she served the wl.thin notlce of DeclsLon by
certifled nal.1 upon Sperry Owens, Inc., the petitloner in the wLthLn proceedlng'
by encl-osLng a true copy thereof ln a securely seaLed postpaid wrapper addressed
as f oll-ows:

Sperry Owens, Inc.
116 E.  27 th  S t .
New York, NY 10016

and by deposLtlng same enclosed ln a postpaid properly addreseed wrapper ln a
(post offlce or offlclal deposltory) under the excluslve care and custody of
the Unlted States Postal Serviee wlthln the State of New York.

That deponent further says that the saLd addressee ie the petltloner
herein and that the address set forth on sald lrrapper ls the last knoun address
of the pet l t ioner.

Sworn to before me this
29th day of June, 1983.

AT''iHOBIZED TO ADMINISTEN
CAfHS PIIRSUANT TO TAX IIATT
SECII0N l?tl



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Sperry Owens, Inc.

for Redeterninatton of a Deflciency or a Revlslon
of a Determinatlon or a Refund of Corporatlon
Franchlse Tax under Artlcle 94 of the Tax Law for
the Years L977 & 1978.

AFFIDAVIT OF MAILING

State of New York
County of A1-bany

Connie HageJ.und, being duly sworn, deposes and says that she le an
employee of the Department of Taxatl.on and Financer ov€f, 18 years of age, and
that on the 29th day of June, 1983, she served the wLthln notice of Declslon by
certified mail- upon Richard L. Haar the representative of the petltLoner in the
wlthin proceeding, bI encloslng a true copy thereof ln a securely sealed
postpaid rf,rapper addressed as fol-Lows:

Rlchard L. Haar
3000 Marcus Ave.
Lake Success, NY LI042

and by deposltlng same enclosed in a postpaid ptoperly addressed ltrapper ln a
(post office or offlcLal depository) under the exclusive care and custody of
the Unlted States Postal Service within the State of New York.

That deponent further says that the sald addreasee ls the representatlve
of the petLtioner hereln and that the address set forth on sald wrapper la the
l-ast known address of the representative of the petltioner.

Sworn to before me this
29th day of June, 1983.

AUTHORIZSD TO ADMINISTER
g4Tgs PURSUANT T0 Ia/r( IratT
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

Sperry Owensr Inc.
1 1 5  E .  2 7 t h  S r .
New York, NY 10016

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1090 of the Tax law, any proceeding in court to revi.ew
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 nonths from the
date of this not ice.

fnquiries conceraing the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone // (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative
Richard l .  Haar
3000 Marcus Ave.
lake Success, NY 77042
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SPERRY otllENS, INC.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax law for the Years
L977 atd 1978.

DECISION

Petit ioner, Sperry Owens, Inc., 116 East 27th Street, New York, New York

10017' f i led a petit ion for redetermination of a deficiency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the years 1977

and 1978 (Fi le No. 37747).

A formal hearing was held before Robert A. Couze, Hearing Officer, at the

offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on June 22, 1982 at 9:30 A.l{.  Petit ioner appeared by Richard L. Uaar,

CPA. The Audit Division appeared by Paul B. Coburn, 8sq. (Alexander Ueiss,

Esq.  ,  o f  counsel ) .

rssuE
Whether petitioner, Sperry Owens, Inc., had substantial intercorporate

transactions with its wholly-owned subsidiaries, National Dynanics Corporation

and U.S. Energy Sales, fnc. for the 7977 and 1978 tax years so that i t  nay f i le

a combined report with these subsidiaries.

FII.IDINGS OF FACT

1. Petit ioner, Sperry Owens, fnc. ("Sperry"), f i led combined corporate

franchise tax reports for the tax years 1977 and 1978 for itself and National
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Dynamics Corporation (t 'Nationaltt),  U.S. Energy Sales, fnc. ("U.S. Energytt), and

SCI  Sa les ,  L td .  ( "SCI " ) .

2. 0n August 8, 1980, the Audit Division issued two statenents of audit

adjustment against the petitioner for the 1977 and 1978 tax years showing tax

def ic ienc ies of  $21,506.60 and $7 1432.30 wi th  in terest  thereon of  $4r380.46 and

$882.07,  for  to ta l  def ic ienc ies of  $251887.05 and $8,314.37 for  the respect ive

tax years. The adjustnents were based upon the disallowance of the conbined

reports for the 1977 and 1978 tax years, and the conputation of tax based on

petit ionerrs entire net income. National and U.S. Energy were directed to f i le

separate returns. No reference was made by the Audit Division to SCI which was

dornant during the tax years at issue.

3. 0n August 29, 1980, two notices of deficiency were issued against

petitioner for the 1977 and 1978 tax years, respectively, showing tax deficiencies

of  $21,505.50 and $7,432.30 wi th  penal ty  and/or  in terest  thereon of  $4,535.30

and $935.58,  for  to ta l  ba lances due of  $25.041.90 and $81367.88 for  the respec-

t ive tax years.

4. Petitioner timely filed a request for permission to file a conbined

return for the 1977 tax year. However, petitioner conceded that its request

for pennission to file a combined return for the 1978 tax year !{as filed one

day late.

5. Petitioner during the tax years at issue owned 100 percent of the

capital stock of National, U.S. Energy, and SCI. Therefore, these companies

were petit ioner's wholly-owned subsidiaries.

5. Richard L. Haar, the petit ioner's CPA, testi f ied that the companies

had one common office; that no separate staffs were naintained; that the sales

department, bookkeeping departnent, order department, secretaries, nailing
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department, and all executives functioned for all courpanies; and that eapeffres

for telephone, utilities, rent, accounting, office equipnent, supplies, temporary

help, repairs and maintenance were shared.

7. Petitioner and National were distributors of automotive products:

Sperry distributed an engine additive, "T-M-T, The Motor Treatnent"l National

distributed a battery additive, ttvx-6,rt.

8. According to testimony of Richard L. Haar, Sperry rdas separately

organized in 1976 because of the large debts of National, the older corporation.

He testified that since the products of Sperry and National were nanufactured

by the sane corporation, L.D. Products, Sperry promised to pay the debts of

National in order to get its products manufactured and that expenses properly

allocated to National were made out to Sperry since National did not have the

financial resources to pay its own debts.

9. Richard L. Haar also testified that the products of Sperry and National

were sold directly to the consu[er through mail advertising, though some sales

were also nade to major vendors such as autonobile dealers. The sales of

Sperry and National were frequently tied together. Joshua S. Sparrow, former

president of petit ioner, in his letter dated March 2, 7978, petit ionerrs

exhibit 3, stated that 'r(o)ften t ines, National 's product is thrown into the

deal at a minimal cost, just to enhance the entire sales picture of bothtt.  In

addit ion, Sperry uti l ized Nationalfs mail ing l ist and customer accounts records

to generate new business.

10. Sperryrs engine addit ive and National 's battery addit ive were sold

under private labels by SCI. However, during the tax years at issue, SCI was

inactive.
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11. U.S. pnergy was an advert ising arm of both Sperry and National.

Richard L. f ,aar also testi f ied that al l  of the products sold by U.S. Energy

were purchased frorn Sperry, and that l percent of Sperryts total sales were

sold to U.S. Energy. IIowever, he later testified that only 50 percent of the

sales of U.S. Energy were of products purchased from Sperry.

12. Richard f,. Ilaar testified that he could not deternine rhat percentage

of Sperry's sales were nade to National, though he denied that it was zero.

13. The Audit Division conceded that Sperry and llational were a unitary

business in a letter dated March 27, L978, the Departnentrs exhibit L.

coilctruslo$s 0F [AIlt

A. That Tax Law section 211.4 authorizes the Tax Commission, in i ts

discretion, to require or pernit a taxpayer and its wholly-owned taxpayer

subsidiaries to make a report on a combined basis.

B. That pursuant to Tax taw section 208.2, since petitioaer and its

subsidiaries, National and U.S. Energy are subject to tax under Tax Law Article

9-A, they are iltaxpayerstt within the meaaing of Tax Law section 211.4.

C. That 20 NYCRR 6-2.3 which was effective for the tax years at issue

provides in part as fol lows:

"In deciding whether to permit or require the combined
reports the following two broad factors must be met:

(f) tne corporations are in substance parts of a unitary
business conducted by the entire group of corporations, and

(2) there are substantial intercorporate transactions
among the corporati-ons. r'

Since the petitioner and its wholly-owned subsidiaries, National and

U.S. Energy are "in substance parts of a unitary business conducted by the

entire group of corporations", the issue before is whether there are "substantial

intercorporate transactions anong the corporations".
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D. That 20 NYCRR A-2.3(c) provides as fol lows:

'fln determining whether the substantiat intercorporate
transacti-on requirement is met, the Tax Comnission will consider
only transactions directly connected with the business conducted
by the taxpayer, such as described in paragraph (1), (2), or (3)
of subdivision (b) of this section ( i .e. (1) manufacturing or
acquiring goods or property for other corporations in the group;
or (2) selling goods acquired from other corportions in the
group; or (3) f inancing sales of other corporations of the group).
Service functions, such as accounting, legal and personnel will
not be considered. The substantial intercorporate transaction
requirement may be met where as little as 50 percent of a
corporation's receipts are fron any quali f ied activit ies...r ' .

E. That pursuant to Tax f,aw section f089(e), the burden of proving

substantial intercorporate transactions is upon the petitioner.

F. That although Sperry, National, and U.S. Energy share personnel, have

one comnon office, function with the same departments for sales, orders,

bookkeeping, and nail ,  and share expenses for rent, telephone, uti l i t ies,

supplies, accounting, temporary help, repairs and maintenance, the petitioner

has failed to show that there were substantial intercorporate transactions

among the urembers of the combined group as required by the applicable regulations.

For exanple, only 1 percent of petit ioner's receipts were derived from sales to

U.S. Energy, while petit ioner fai led to show what percentage of petit ioner's

sales were made to National, though its accountant denied that there were ao

such sa les.

G. That the petition of Sperry Owens, fnc. is denied and the notices of

deficiency are sustained.

DATED: Albany, New York

JUN 2I 1983
STATE TN( COM}IISSION


